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Current Topics. 
Mr. Arthur William Weldon. 


AT the ripe age of eighty-seven Mr. ARTHUR WILLIAM WELDON, 
solicitor, of Messrs. Gibson & Weldon of Chancery Lane, died on 
10th July at Surbiton. His passing is mourned by the thousands 
of his pupils and friends who admired and loved him for his wit, 
his learning and his remarkable powers as a teacher. Mr. WELDON 
was admitted as a solicitor in 1881. In 1882 he joined the late 
Mr. Albert Gibson in coaching articled clerks for the solicitors’ 
Final Examination, the venture having been started by 
Mr. Gibson in 1876. In those days there was no substantial 
official scheme for the education of articled clerks, and GIBSON 
and WELDON provided from the outset an ideal system in which 
the teachers were practising solicitors, giving their pupils the 
benefit of their experience as well as of their learning. It is no 
exaggeration to say that the firm had thousands of pupils. Many 
famous men learnt their law from him. Mr. LLOYD GEORGE 
studied with the firm both for his final and his honours examina- 
tion. Sir GEORGE LEwIs, Sir CHARLES LONGMORE (the first 
prizeman to be a pupil of the firm) and many Presidents and 
members of the council of The Law Society were among the firm’s 
pupils. Mr. Gibson, who died in 1921, taught equity and con- 
veyancing. Mr. WELDON taught common law, criminal law and 
the other subjects in The Law Society’s syllabus. A characteristic 
feature of their method was the drawing out of pupils by questions 
so as to seem partners in the search for knowledge. They were 
“ educators ”’ in the true sense of the word. Mr. WELDON ceased 
to teach in the early 1930’s, but until his death he continued to 
write his monthly article in the series ‘‘ Interviews with Clients, 
by a Worldly Solicitor’? in Law Notes, the magazine which the 
firm founded and which is still going strong. These “ chats ”’ 
were imaginative and informative, and were interesting not only 
to solicitors but to many barristers who read them regularly in 
order to instruct themselves in the latest developments in the law. 
The inspiration which Mr. WELDON imparted to his pupils had 
consequences beyond what he can have imagined when he 
commenced his classes sixty years ago. Since then attendance at 
a law school has become compulsory for articled clerks and the 
council now plans to introduce into their scheme of legal education 
the teaching by practising solicitors which the enterprise of 
Messrs. GIBSON & WELDON gave to the legal profession so long 
ago. Contrary to Mark Antony’s dictum, the immense good 
which Mr. WELDON did lives and will live after him for many 
years to come, both in the example he set to teachers of law and 
in the affectionate memory of his pupils. 


The Law’s Delay. 


UNDER the above heading, The Times of 12th July published 
a letter from a reader making a complaint of delay in dealing 
with litigation in the Chancery Division. He said that he was 
the life tenant of certain settled estates. For many years some 
hundreds of acres had been derelict, and in 1940 he was compelled 
by the agricultural committee to clear, plough and cultivate 
a substantial portion of the land. The income from the estate 

ing insufficient to meet the heavy cost of carrying out these 
orders, his only course was to apply for the assistance of the court 
under the terms of the Settled Land Act in this and other 
difficulties which had arisen. He said that he had “set the 
necessary machinery in action” towards the end of 1940. In 
July, 1943, he was still waiting for the application to be heard. 
“In the meantime, not only has no income whatever been 
available, but in view of the continual delay in obtaining the 
consent of the court for the application of capital to meet this 
unavoidable expenditure and the impossibility of continuing 
under those conditions, the whole estate had had to be sold.” 
This letter drew a prompt reply from the Lord Chancellor in 
The Times of 15th July. He said that he felt it his duty, as the 
head of the judiciary, to inquire into this allegation, which, if 
well founded, would disclose a deplorable state of things, but 
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which was contrary to the information he had that the work of 
the Chancery Courts was prompt and up to date. His lordship 
wrote that he was informed that the summons in question came 
before the court in July, 1939, and after evidence and hearing, 
was disposed of by order, dated 13th August, 1939. Since that. 
date (apart from another application which was irrelevant to 
the matter, and which was disposed of in a few weeks) no further 
application had been made to the court in the matter. His 
lordship added that he knew nothing of the reasons for the lapse 
of time of which complaint had been made, but it had nothing 
to do with the law courts. No court could deal with any proceed- 
ings until the proceedings were brought before it. Most 
practitioners will endorse the Lord Chancellor’s views. The 
law’s delays are not to-day of the courts’ making. There are 
times, indeed, when it suits a litigant for honest or other reasons 
to delay the setting down of a lawsuit, and to the extent that the 
rules of court may facilitate or encourage sharp practices, they 
should be amended. It is doubtful whether either the rules or 
the spirit in which they are administered can give any real ground 
of complaint in this respect. 


Trespass on Allotments. 

AN interesting, and in some respects an amusing debate, on 
the law of trespass and kindred matters resulted in the Commons 
on 14th July, when Mr. LEvy moved that an humble address 
be presented to His MAJESTY praying that an Order in Council 
dated 20th May, 1948, amending regs. 61, 62A, 62AA, 100, 101 
and 102 of the Defence (General) Regulations, 1939, be annulled. 
Mr. LEvy said that there were between 1,600,000 and 1,700,000 
allotment holders in the country and he should not have moved 
the motion if the order did anything further for their protection. 
The order sought to re-impose the very criminal law which the 
common people fought against for centuries. He submitted that 
most of the offences to which attention was now called could be 
dealt with under the Larceny Acts of 1861 and 1916, and the 
Malicious Damage Act of 1861. A trespasser who damaged 
crops other than grass was liable for a fine up to £50 under reg. 61, 
and the new order did not increase the fine. Moreover, the 
Minister could specify agricultural land and provided there was a 
notice thereon a trespasser could be liable for a fine up to £50. 
‘* Allotment”? was defined in the Allotments Act, 1922, and 
ignorance of the law was no excuse for a breach. If a person 
walking over a common saw part of it given over to garden produce 
and strolled over to look at it, there was probably no indication 
of where the common ended and the allotment began, so that if 
he was in one position he was a criminal and if in another he was 
a law-abiding citizen. Again, if the plot was of more than two 
acres in extent he was a law-abiding citizen; if less he was a 
criminal. The distinction depended on a number of questions, 
not of law, but of fact, of which in the nature of things he could 
have no knowledge. He considered that the display of a notice 
should be obligatory. Flight-Lieutenant CHALLEN, seconding 
the motion, said that the order was very wide and indefinite. 
Country people well knew that the notice ‘‘ Trespassers will! 
be prosecuted ’”? meant nothing, unless damage was done. The 
order gave power to prosecute whether there was damage or not. 
Mr. SILVERMAN supported the regulation as necessary for the 
protection of crops, and Mr. BowER also supporting the regulation, 
said that notices were frequently torn down and defaced. The 
MINISTER OF AGRICULTURE said that since the war the number of 
allotments had risen from 930,000 to 1,750,000 and the number 
of private gardens being cultivated for the growing of vegetables 
had risen from 3,000,000 to 5,000,000. Pilfering and damage 
had been on the up grade. With regard to grass, the only 
difference made by the order was that a man could now be 
prosecuted without a warning notice being put up, but damage 
had to be proved. In reply, Mr. LEvy said that, in view of the 
fact that they had aired a grievance in the fact that people might 
innocently become criminal because no notice was displayed, he 
asked leave to withdraw the motion. The motion was then put 
and negatived. 
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The Future of International Law. 
THE abolition of anarchy in international relations is one of the 
objects of the present war, and meetings of lawyers of all nations 


to discuss details, therefore, assume a historic importance. On 
10th July there commenced, at Burlington House, a three-day 
conference under the auspices of the Institut de Droit Inter- 


Grotius Society, 


national, the International Law Association, the 
Sir Ceci J. B. 


and the Allied University Professors’ Association. 


Hiurst, President of the Permanent Court of International 
Justice, who presided, stressed that international law has a 
greater part to play in the future than hithe rto. Dr. A. RAESTAD 


(Norway) was r apporte ur on the question : *‘ How far can military 
occupation create a valid title of acquisition of rights transferable 
outside an occupied territory and in that of the occupant.” He 
brought up a report in which lawyers of six European countries 
had collaborated and which affirmed that the source of invalidity 
of titles in occupied countries was that the occupant had exceeded 
his powers under international law or had usurped power not 
allowed hira under international law. The report also discussed 
a number of specific questions of spoliation, one of which was 


identified as *‘ infiation-carried looting of the whole nation ”’ of 
an occupied country. This, it was said, was a new device not 
dealt with in the Hague Regulations. Professor HENRY ROLIN 


presented the report of a committee on ‘* Conditions and methods 
of recognition of governments.’ Two points emphasised were : 
(1) the recognition of the will of the peopie as the ultimate 
foundation of all authority ; and (2) the substitution of a system 
of collective recognition in place of one in which the political 
element plays a part. M. VLADIMIR VocHoc (Czechoslovakia) 
was rapporteur on ‘‘ The settlement of international disputes, 
including the problem of peaceful change.’’ One of the draft 
resolutions discussed provided for the compulsory jurisdiction 
of the Permanent Court of International Justice at the Hague 
in disputes submitted to it relating to States which had renounced 
war as a means of national policy. The rapporteur was Professor 
James L. BRrERLY, M.A., B.C.L. On the last day the chairman 
was Lorp ALNEss. No agreement was reached as to a text on 
the prohibition of war by international law and the settlement 
of international disputes, including peaccful change. Among 
the articles adopted was one providing for the provisional 
recognition as a de facto government of a government which is in 
effective control of the machinery of the State and is not put into 
power by or dependent on a foreign government. De jure 
recognition would be granted to new governments ‘* whose 
authority is not only effective, independent and apparently 
stable, but has been acquired with the general acquiescence of the 
people or has been confirmed in the appropriate This 
and other problems before the conference are vital for the future 
of civilisation, and it is good to know that there are similar 
international meetings to come in the future. 


Law Society’s School of Law in London. 


PLANS for reconstruction after the war are all-pervading 
at tl “s moment, and it is not surprising that they have reached 


the field of legal education. In the June issue of The Law 
Sociely’s Gazette, the Council of The Law Society announce that 
they have decided to make certain radical changes in the 
Society’s School of Law in London. Dissatisfaction with the 


present system, it is suggested, is apparent from the fact that 
the attendance of articled clerks at the School of Law has not 
been satisfactory from the point of view either of the articled 
clerk or his principal. It is said that the necessity for attending 
for two or three hours for each of two or three week 
spread over an academic year of three terms has caused interrup- 
tion of the clerk’s attendance at and practical instruction in his 
principal’s office, particularly when travelling has been necessary, 
without the clerk obtaining corresponding advantages. Very 
often, attendance at the school for the statutory course of one 
vear has not aveided the necessity, in the opinion of the clerk, 
for his further attendance at law coach over a considerable 
period in order to attain the necessary standard to pass the 
Socicty’s examinations. Furthermore, in practice, nearly all 
the time of the School is devoted to stucgents working for the 
Intermediate Examination, and little to those working for the 
Final Examination. The teaching has been given almost entirely 
by barristers working on a part-time basis. This has resulted 
in undue emphasis being laid on the academic as distinct from 
the practical side of a solicitor’s legal training, and it has also 
created difficulty for the lecturers, whose lectures may clash 
with their professional engagements. The variations which 
the Council have decided to make only affect the Society’s 
School in London, and it is emphasised that there is no obligation 


days a 


on any other law school to vary its organisation or system of 
teaching. The new scheme will involve dividing the course 


into two parts, the first to cover approximately five months 
and to be taken immediately before the Intermediate Examina- 
tion, and the second to cover approximately six months, and 
to be taken immediately before the Final Examination. Teaching 
will be undertaken mainly by solicitors with practical experience, 
who will be employed as whole-time tutors. The most obvious 
advantage of the new system will be that the principal will 
know that the clerk will be either attending lectures whole-time 
or else be attending the office whole-time, and will be able more 








easily to arrange office work for the clerk to undertake. Another 
advantage will be that there should be no further necessity for 
articled clerks to attend a law coach. It has been decided that 
a stage has now been reached where it is possible to embark upon 
the preparation of the necessary amendments of the regulations 
under the Solicitors Acts to give effect to the new scheme, but it 
has not yet been decided when the scheme will come into force. 


War Pensions. 


THE Ministry of Pensions presented tu Parliament on I ith July 
its proposals, in the form of a White Paper (Cmd. 645%), for 
removing the grievances expressed in the debate on the second 


reading of the Pensions (Appeal Tribunals) Bill. Pension rates 
for death and disablement in the present war are to be raised and 
assimilated broadly to those payable for the last war, which were 
related to a higher cost of living index number. This will result 
in an increase from 37s. 6d. to 40s. a week in the minimum pension 


payable to a private soldier who is 100 per cent. disabled. The 
wife’s allowance will be increased from 9s. 2d. to 10s. a week; 
that for the first child from 7s. ld. to 7s. 6d.. and for other 


children from 5s. 5d. to 6s. For a widow over forty, and a widow 
under forty with ineligible children or incapable of self-support 
the basic pension will be increased from 25s. to 26s. 8d. a week. 
For a widow under forty without eligible children and not 
incapable of self-support the pension will be increased from 
17s. 6d. to £1 a week. There are to be corresponding increases in 
the supplementary and additional allowances. The conditions of 
entitlement are also to be modified, and there is to be no onus of 
proof on the claimant. The Government accept the view that 
the fact that a man is accepted for service in the present war in 
a certain medical category may be taken as presumptive evidence 
that (a) at the time of acceptance he was fit for the kind of service 
demanded of a man in that medical category, and (6) in the event 
of his being subsequently discharged on medical grounds any 
deterioration in his health which has taken place is due to his 
service. The removal of the words “‘ directly ”’ and ‘‘ materialiy ” 
from the phrases “directly attributable”? and ‘ materially 
aggravated ” in the Royal Warrant will mean the acceptance of 
many border-line cases. <A new article is to provide that the 
benefit of any reasonable doubt is to be given to the claimant. 
It has also been decided that under war conditions accidents 
sustained (1) while ‘“‘ walking out” in spare-time. (2) while 
travelling to and from home on short pass up to forty-eight 
hours, and (3) while travelling to and from duty where a man is 
living in a private billet are to be regarded as attributable 
service and accepted for pension. Applications for pensions 
which have been rejected in the past will be reviewed in the light 
of the new conditions. 


Workmen’s Compensation and Pneumoconiosis. 

Tire establishment of a pneumocenicsis scheme for the coal- 
mining industry effects a small improvement in the law of com- 
pensation for industrial injury and illness. A committee on 
Industrial Pulmonary Diseases attached to the Medical Research 
Council reported in June, 1942, after six years of deliberation, 
that inhaled dust may injure a miner’s lungs in other ways besides 
causing which was merely one of larger group of 
changes in the lungs, collectively known as pneumcconiosis. As 
a result of this report a Workmen’s Compensation Act recently 
enlarged the scope ofthe 1930 Act dealing with silicosis and 
asbestosis to include ali cases of pneumeconiosis. This is defined 
‘fibrosis of the lungs due to silica dust, asbestosis dust or 
and includes the condition of the lungs known as dust- 
The publication of the scheme completes a measure 
is long overduc, as although the terrible 
among tuiners owing to dust 

a Royal Commission as long ago as 
s applied to coal miners 


silicosis, 


as 
other dust 
reticulation.” 
of justice to miners which is 
incidence of lung 
inhalation was established by 
IS61, the silicosis compensation scheme wa 


diseases coal 





as late as 1934. It is not pretended that the extension of the 
new scheme is a complete solution of all the problems of workmen’s 
compensation which exist in the coal-mining and indeed in other 
industries. The inad equacy ¢ f the payments made under the Act 
has been the subject of proposals in the Beveridge Repert, and 
priority of consideration for this as well as other problems of 
workmen’s compensation would be an act of justice not only to 
the miners but to all who are engaged in work where the risk of 
injury and illness is abnormally high. 


Recent Decision. 

The Second Division of the Court of Session in 
Lorp JustTice CLERK and Lorp JAMIESON, LoRD MACKAY 
dissenting) held in In re Mirrielees on 13th July (The Times, 
14th July) that a Home Guard is not “ a common soldier ”’ within 


Edinburgh (the 


the meaning of the Finance Act, 1894, so as to be entitled to 
complete exemption of his estate from estate duty. Lorb 
JAMIESON said that it was for the Legislature and not for the 


court to deal with the anomaly. Lorp MAcKAY, dissenting, said 
that in his judgment a lawyer was a soldier when acting under 
orders in defence of his country, orders whic h overrode any civil 
profession or any civilian duties. He said: ‘ 1 would ask those 
who reason otherwise to answer whether an advocate who died 
by a bomb explosion in a practice under instruction was a lawyer? 
when he so acted.”’ 
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Criminal Law and Practice. 
Defendants and the Onus of Proof. 


THERE is a useful note in [1943] W.N. 134 under the title, 
R. vy. Carr-Briant, a decision of the Court of Criminal Appeal 
given on 25th May, on the degree of onus of proof placed on a 
person accused of a criminal offence in cases where a statute 
imposes an onus of proof on the defence. 

In a trial of a charge under the Prevention of Corruption Act, 
1906, s. 2 of the Prevention of Corruption Act, 1916, provides 
that ‘‘ where... it is proved that any money, gift or other 
consideration has been paid or given to or received by a person 
in the employment of His Majesty or any government depart- 
ment or a public body by or from a person, or agent of a person, 
holding or seeking to obtain a contract from His Majesty or any 
government department or public body, the money, gift or 
consideration shall be deemed to have been paid or given and 
received corruptly ... unless the contrary is proved.’ 

The trial judge directed the jury that the onus on the defendant 
in such a case was to discharge the burden of proof beyond all 
reasonable doubt, in other words, that the onus on the defendant 
was as heavy as rested on the prosecution in any criminal case. 
The court disapproved of this, and cited Sodeman v. The King 
]1936] W.N. 190, per Lord Hailsham, at p. 191, to show that there 
was no reason why the words *‘ unless the contrary is proved ”’ 
in the statute should not be construed in the same manner as 
similar words in other statutes or in similar presumptions at 
common law where the burden was not higher than that which 
rested on a party in civil proceedings. That burden, the court 
held, could best be stated in the words of Willes, J., in Cooper v. 
Slade (1858), 6 H.L. Cas. 746, 772, who referred to ‘‘ the 
elementary proposition that in civil cases the preponderance of 
probability may constitute sufficient ground for a verdict.” 

The court also cited R. v. Ward [1915] 3 K.B. 696, a case which 
was not quite on all fours, as the trial there was under the Larceny 
Act, 1861, s. 58, making it an offence for a person to be found by 
night in possession of an implement of housebreaking ‘‘ without 
lawful excuse”’ (the proof of which shall lie on such person). The 
accused person was a bricklayer, and the tools were admittedly 
bricklayers’ tools. The jury were directed that, in spite of this, 
the onus still lay on the appellant to show that he had no intention 
to use the tools for the purpose of housebre: aking. The conviction 

was quashed, for as the court held : ‘* the jury should have been 
directed that it was for the prosecution to satisfy them from the 
other circumstances of the case that, although the appellant was 
a bricklayer and the tools were bricklayers’ tools, he had no 
lawful excuse for being in possession of these tools. at’ that 
particular time and place.” 

The result of that case would appear not to be so positive as 
that of R. v. Carr-Briant. It touches but lightly on the question 
of the onus resting on the defendant, and really was decided on 
the question whether the prosecution had discharged its onus. 
The new case gives a new and amended form of direction to the 
jury which should be used ‘in any case where either by statute 
or common law, some matter was presumed 2 gainst an accused 
person, unless the contrary is proved.” The dir ection is that it 
is for the jury to decide whether the contrary has been proved, 
that the burden of proof required is less than that required from 
the prosecution in proving a case beyond a reasonable doubt, 
and that the burden might be discharged by evidence satisfying 
the jury of the probability of that which the accused was called 
on to establish. 

The practical importance of the decision is beyond doubt. 
Quite apart from those cases in which an onus of proof is placed 
by statute on the defence, there are the numerous cases in which an 
onus is placed on the defence as to matters which lie peculiarly 
within its knowledge. The leading case of R. v. Turner, 5 Maule 
and S. 206, was one in which a defendant was convicted for having 
pheasants and hares in his possession, he not being a person in any 
manner qualified or authorised by law to kill game. It was 
argued against the validity of the conviction that no evidence had 
been given by the prosecution to prove that the defendant 
possessed none of the ten forms of qualification recognised by the 
game laws then in force. Holroyd, J., said that all the qualifica- 
tions were peculiarly within the knowledge of the party qualified, 
and the prosecutor had probably no means whatever of proving 
a disqualification. 

Nowadays, with the manifold duties as to food, drugs, explosive 
substances, and the like laid upon the citizen, the onus of proot 
is often thus shifted as to facts lying within the defendant’s 
knowledge. In R. v. Scott, 86 J.P. 68, Swift, J., asked how the 
Crown could prove a negative, in a case where a person was 
—_ ‘ted for supplying cocaine without a licence (see also Williams 

» Russell (1933), 97 J.P. 128). The onus of proof in such cases 
is simple, but how much more difficult it is when, as in a number 
of recent cases, the onus is placed on the defendant after the 
prosecution has proved an offence such as selling to the prejudice 
of a purchaser a food, such as milk, which is not of the substance 
or quality demanded by the purchaser (s. 3 of the Food and Drugs 
Act, 1938), by showing a deficienc y below a recognised standard 
on sale. The justices in James v. O'Neill (1940), 84 So. J. 719, 








acquitted a defendant who, it was argued, could not prove com- 
pletely continuous supervision of the milk from the time when it 
left the cow to the time when it reached the purchaser. From the 
short report of the judgment of the Divisional Court on that case, 
it appears that the court took the view that the justices had 
evidence from which they could infer that there had been no 
tampering with the milk. The court, however, stressed that 
it was very important | that ‘these milk cases should not be 
decided in a loose way.’”’ The onus on the defence in a case of 
this sort would therefore seem to approximate more to that on the 
prosecution, to establish their case beyond any reasonable doubt. 

It is probable that the new rule applies to murder cases, where, 
in accordance with the rule in R. v. Woolmington [1935] A.C, 462, 
482, the defendant, not having upon his shoulders any onus of 
proof, takes it upon himself to show, as he is entitled to do, that 
the act on his part which caused death, was either unintentional 
or unprovoked. ‘ If,’? said the Lord Chancellor in that case 
(p. 482), ‘the jury are either satisfied with his explanation, or 
upon a review of all the evidence are left in reasonable doubt 
whether, even if his explanation be not accepted, the act was 
unintentional or provoked, the prisoner is entitled to be acquitted.” 
In this case it appears that the limit of the defendant’s onus, if 
onus it can be called, is to throw reasonable doubt on the infer- 
ences which the prosecution ask to be drawn, and not to prove 
anything himself beyond reasonable doubt. He must, therefore, 
show, as in Cooper v. Slade, supra, not that he is not guilty beyond 
reasonable doubt, but that on ‘‘ the preponderance of probability ’ 
he is not guilty. 








Income Tax on Seven-year 
Covenanted Subscriptions. 


I.—GENERAL. 

ORDINARY voluntary subscriptions to charities and churches 
are ignored for income tax purposes and the charity or church 
cannot reclaim tax on the amounts paid, nor can the 
subscribers show the amounts as charges on or deductions from 
their total incomes. Charities and churches can, however, 
obtain very great advantages through their benefactors paying 
their ordinary subscriptions under covenants for seven years. 
In this way the net actual subscription income paid to the charity 
or church can be doubled at the present time with the standard 
rate of income tax at 10s. in the £ at no extra cost to the donor. 
In other words, if the subscriber makes an actual net annual 
payment of, say, £1, this becomes a gross annual subscription of 

£2, because for every £1 paid another £1 can be recovered from 
the Inland Revenue authorities. The plan is open equally to 
both men and women subscribers, and it is to be regretted that 
much greater use is not made of it by some organisations. 

The position arises under s. 37 (1) (b) of the Income Tax Act, 
1918, and s. 20 of the Finance Act, 1922, whereby the income of 
charities (churches are included in the legal meaning of ** charity ” 
and are so included throughout this article) from any annual 
interest, annuities, etc., is exempt from tax. By concession all 
such income, whether annual or not, is included so that the plan 
applies also to the weekly freewill offering schemes of certain 
organisations. In 19388 the Government reaffirmed that they 
considered it advisable to continue the plan (see ‘* Hansard,” 
4/5/1938, cols. 943-4), and this is virtually the practical way in 
which the State recognises the very great and incalculable good 
conferred on the community through the channels of the approved 
charities working in its midst. 

I].—DEED OF COVENANT. , 

The simple deed of covenant required to be signed is usually 
worded in some such way as the following :— 

“1, John Henry Jones (name in full), of 21, Beechgrove Gardens, 
Hightown (full postal address), hereby covenant with the treasurer 
for the time being of the .. .charity (or church) of. ............ 
Shesa neice we e's .....that for seven years from this date or during 
my lifetime, whichever be the shorter period, I shall pay to the 
said charity such sum or sums yearly out of my taxed income 
as, after deduction of income tax at the sté indard rate in force 
for the relevant year, will leave the net annual amount of £ 
(amount to be stated in figures and words), such annuity to be 
applied for the — of said charity as 1 may nominate from 
time to time, or failing such nomination for the general purposes 
of said charity, and first total net annual payment to be reckoned 
as made on the........day IE sccéne Serer rey 7 (this must 
be a date later than that on which the covenant is signed) and 
subsequent payments on........day of. .-in each 
year. Given under my hand and seal this........day of 

Signed Sealed and Delivered by the 

above-nained subscriber. 
In the presence of :— 

REN Bai sik aids Gis po eae wiOsiomalace Sia es)s 

Poe lal Se Re ae SPEIER ICT 


Oo eee Dyaie la vabet aue-areh clans ole 
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III.—ImMportTANT POINTS. 

(1) The covenant should be witnessed by an indepcndent 
witness (not a husband or wife). 

(2) The minimum period which can be covenanted for is seven 
years. 

(3) The reference in the covenant to the amount of the sub- 
scription should be worded as given, because the standard rate 
of income tax may vary from year to year, and this wording 
automatically makes provision for this. A subscriber who is 
nervous that the rate of tax may be raised above 10s. might 
insert after the words ‘‘ relevant year ’’ the words “ not being 
more than 10s. in the £. 

(4) The death of the subscriber automatically cancels the 
covenant and the subscriber’s estate has no liability under it. 

(5) Usually the minimum annual subscription dealt with 
under the plan is one of £1, and weekly, monthly or quarterly 
payments should be aggregated to arrive at the total actual net 
subscription for a year. 

(6) Subscribers who do not pay any income tax, or who pay 
only at the reduced rate, are not eligible to join the scheme. 
The reason is that by r. 21 of the General Rules a person who 
deducts tax from an annual payment not made out of taxed 
income has to account for the amount deducted to the revenue. 

(7) Subscribers who pay some income tax at the full standard 
rate (apart from tax collected for and paid over to the Inland 
Revenue on ground rents, mortgage interest, etc.) are eligible 
if the amount of their income on which they are taxed at the 
standard rate is at least equal to the gross amount of their annual 
subscription, and while the standard rate of tax remains at 
10s. in the £ should be liable at 10s. on an amount at least double 
the amount of the next annual subscription for which covenanted. 
Thus, in the following examples, while the amount of the income 
tax reliefs given remain as at present (1942-43) the donor of a 
net annual subscription of, say, £10 should be liable on at least 
£20 at 10s. in the £, that is to say, his or her income should exceed 
the exclusion levels given by at least £20 :— 

(a) Single person £245 (made up of personal allowance of £80 
and reduced rate of £165). 

(b) Married couple with no children’s allowance £305 (made up 
of personal allowance of £140 and reduced rate of £165). 

(c) Married couple with one child for which children’s allowance 
is given £355 (made up of personal allowance of £140, one child £50, 
and reduced rate of £165). 

(d) Married couple with four children for whom children’s 
allowances are given £505 (made up of personal allowance £140, 
four children £200, and reduced rate of £165). 

(e) Each individual, including widowers and widows, can 
easily work out on similar lines how the plan would affect him or 
her. Earned income allowance, life assurance relief and depend- 
ants’ reliefs can all be brought into the computations. Usually 
an ordinary income tax assessment notice will at once set out 
clearly the amount of income on which one is liable at the full 
standard rate, but as this may include tax on ground rents, 
mortgage interests, etc., these amounts must first be deducted. 

(8) Should the standard rate of tax increase beyond 10s. in the 
£, the amount on which tax is suffered at the full standard rate 
should be proportionately more than double the net annual 
subscription covenanted for and vice versa if the rate of tax falls. 
The following examples illustrate the advantage to a charity of 
covenanted subscriptions at various rates of standard income 
tax :— 

(a) At 5s. in the £, the charity could recover from the Inland 
Revenue a sum of £3 6s. 8d. on a net annual subscription of £10, 
making a gross annual subscription of £13 6s. 8d., an increase of 
33} per cent. at no extra cost to the donor. 

(b) At 7s. in the £, a sum of £5 7s. Sd. could be recovered on a 
net subscription of £10, making a gross subscription of £15 7s 8d., 
an increase of over 50 per cent. 

(c) At 10s. in the £, a sum of £10 could be recovered on a net 
annual subscription of £10, making a gross subscription for the 
year of £20, an increase of 100 per cent. 

(d) In general, it will be seen that the higher the standard 
rate of income tax the greater the benefit to the charity of a 
covenanted subscription. ; 

(9) Theoretically the Inland Revenue make the refund of tax 
suffered because they consider a subscription paid under a deed 
of covenant to be the net amount remaining after deduction of tax 
by the subscriber, or, in other words, that the taxpayer in making 
the net subscription has really, in effect, paid the gross amount 
less tax at the standard rate, and therefore refund to the charity 
the tax which the subscriber will have already suffered and paid 
over to them. Thus the gross amount represented by the actual 
net subscription is treated in a similar manner to an annual 
charge payable for ground rent or mortgage interest or an annuity, 
etc. Thus, with income tax at 10. in the £, every £1 actually paid 
net is, in effect, a gross subscription of £2 less tax of £1, and this 
tax of £1 can be recovered. 

(10) Of course, if desired, subscribers can covenant for a part 
only of their actual net annual subscriptions, and also if at any 
future time they wish to covenant for a larger amount this can 
easily be done by means of further covenants, 











(11) Donations can be allocated for specific purposes as desired 
or simply assigned ‘‘ for the general purposes ”’ of the charity, 
Such allocations can be varied from time to time if desired. 

(12) The plan cannot be made retrospective and can only 
apply to subscriptions paid after the necessary seven-year 
covenant has been entered into ; in other words, the first’ payment 
under the covenant should be on a date later than that on which 
the covenant deed is executed. 

(13) Subscribers should enter on their ordinary income tax 
return forms each year under the heading ** Charges payable ” 
the amount of their net annual subscriptions, taking care to 
write the word ‘‘ Net”? or preferably the correct gross amount 
represented by the actual] net subscription with the word ‘‘ Gross,” 
provided this is known for the standard rate of tax in force for the 
year concerned. If entered ‘* Net ’’ the Revenue will gross up 
when the return is examined. 

(14) An official income tax form known as No. R.185 will be 
prepared by the charity and sent ready for signature by the 
subscriber each year generally with the usual subscription 
reminder or on receipt of the subscription. This form must be 
returned to the charity and by means of it the charity reclaims 
the tax due from the Revenue. 

(15) A stamp duty on the covenant deed of 2s. 6d. per £100 
(Is. 3d. per £50 up to £300) is payable and is calculated on the 
total actual net amount covenanted for over the whole seven 
years. Benefactors can, if they wish, bear this trifling expense, 
but charities will be only too glad to meet it themselves. When 
the deed has been duly stamped it is forwarded by the charity 
to the Inland Revenue for their approval. 

(16) Usually charities should not have to incur any legal 
expenses in launching the plan as there will usually be a well- 
wisher in their ranks who is a solicitor or accountant, etc., and 
who will be only too pleased to render some service in explaining 
the working of the plan and drafting a suitably worded covenant. 

IV.—EXCEPTIONAL CASE. 

While it is generally true to say that the entering into a 
covenant will not incur the donor in one penny more expense, 
there is one unlikely exceptional case which should be mentioned 
for completeness. This is where the benefaction is made entirely 
out of ‘‘ earned”? income and where there is no_ so-called 
* unearned ” or “ investment ’’ income against which the gross 
amount represented by the actual net subscription can _ be 
** set-off.’ The extra cost, however, is very slight, and most 
donors will regard it as part of their benefaction to the charity. 
gladly borne. The position arises from the fact that the earned 


income allowance of one-tenth will be restricted to one-tenth of 


the figure left after deducting from the earned income the gross 
amount represented by the actual net subscription. The reason 
is that by r. 19 (1) of the General Rules the subscriber, having 
paid his subscription out of taxed income, may retain the amount 
deducted for his own use. He has, therefore, in effect been 
indemnified against tax on the gross amount of his subscription. 
For example, if the total statutory income from all sources were, 
say, £300 earned income, and there were no “ investment ”’ income 
from interest, dividends, etc., without a covenanted subscription, 
the earned income allowance on this would be £30 (one-tenth 
of £300), but if there were a covenanted actual net subscription 
of, say, £5, the gross amount of £10 represented by this actual 
net subscription of £5 would first be deducted from the £300, 
leaving £290, so that the earned income allowance would be 
restricted to one-tenth of £290 or £29. Thus it will be seen that 
in this illustration additional tax would be borne under the 
covenanted subscription of tax on £1 or 10s. tax. Such cases 
where there is no investment income in the form of dividend, 
Post Office Savings Bank interest, etc.. will be very rare and 
benefactors will usually gladly bear the slight extra tax in view of 
the very great benefit to the charity of doubling the value of their 
actual subscriptions while the standard rate of tax remains at 
10s. in the £. 
V.—SUR-TAX. 

If a covenant subscriber is liable for sur-tax, the plan has the 
added advantage in his or her case that the gross amount repre- 
sented by the actual net subscription per annum is allowed as a 
deduction in computing the liability to sur-tax. Sur-tax is an 
additional income tax at present charged on all incomes ove! 
£2,000 per annum on a sliding scale which varies from 2s. in the £ 
on the first £500 over £2,000 to 9s. 6d. in the £ on very large 
incomes. Thus a sur-tax payer with a total statutory income 
from all sources of (say) £2,300 and paying a covenanted actual 
net subscription of (say) £50 per annum, would be allowed £100 
as a deduction for sur-tax purposes and would save, for the 
example given, £100 at 2s. in the £, or £10, which saving of £10 
the sur-tax payer subscriber could further voluntarily subscribe 
to the funds of the charity, if he or she so desired. 

V1I.—SPECIAL CIRCUMSTANCES. 

While in actual practice it is extremely unlikely that any 
difficulty will arise after a seven-year covenant has been entered 
into for completeness, it is necessary to mention the following 
possible special hypothetical circumstances. If requested, 
probably the Inland Revenue would consider sympathetically 
any specific cases and grant concessional treatment, especially 
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if it appeared that any undue hardship would be incurred on 
enforcing rigorously the terms of the covenant :— 

(a) Where in some year after the covenant has been entered 
into the subscriber finds that he or she normally would have 
no tax to pay (through suffering a loss in business, for instance, 
or other cause) for the year concerned, and the charity are 
willing to waive the subscription for that relevant year. 

(6) Similar to (a), but the subscriber upholds his subscription 
by a payment out of capital funds. 

(c) Where the taxable income falls below the standard rate 
so that the taxpayer would normally be liable at the reduced 
rate only for the relevant year. 

(d) Where covenants are entered into for particular charities 
or churches and later the subscriber wishes to transfer his 
subscription to another charity or church (on account of 
going to reside in a different locality or other cause), and 
the original charity or church is agreeable to the transfer of 
the subscription. 








A Conveyancer’s Diary. 
Public Rights of Way. 


A DISPUTE about a green lane in which one of my neighbours 
has been involved has caused me to refresh my memory about 
the law of public rights of way. The subject is one about which 
the laity will fight with unwearying tenacity, but it is extra- 
ordinarily difficult to explain to them in spite of its peculiar 
simplicity. 

The key to the whole subject is the following observation of 
Lord Mansfield: ‘‘ The King has nothing but the passage for 
himself and his people, but the freehold and all profits belong 
to the owner of the soil’ (Goodtitle v. Alker, 1 Burr. 133, 143). 
Modern statutes have, to be sure, made changes of detail in 
that what is sometimes called the ‘‘ skin”’ of most roads is 
vested in one or other of various public authorities (see, for 
example, the Public Health Act, 1875, and the Trunk Roads 
Act, 1936). But that does not affect the principle, which is 
that the owner of the soil continues to be owner, subject to 
such other partial interests as are imposed upon him. 

The feature which is common to all highways is that, as against 
the owner of the soil, the public have a right of passage. That 
is equally so whether the way is a footpath or the Great North 
Road. The nature of the way may vary; it may be a footway, 
a driftway, or a carriage-way ; it may even be a way for boats 
along a non-navigable river. But whatever sort of a way it is, 
the effect of its existence is that a member of the public, exercising 
the particular sort of right of passage to which that particular 
way entitles him, is immune from an action of trespass by the 
owner of the soil. That, and no more. 

This conception is not easy for the lay mind to grasp. Some 
years ago I happened to be present at a trial for riot at certain 
assizes. The riot had occurred at the moment when a political 
procession, marching along a road, was required by the police 
to disperse. The leaders of the procession kept insisting in their 
evidence that they had had every excuse for allowing and inciting 
their followers to attack the police, because the police, in telling 
them to disperse, had interfered with what they called their 
“right to demonstrate.” By this curious expression they 
apparently meant that members of the public have a right to 
be on a highway (preferably in organised large numbers) for the 
purpose of advertising their political opinions. This sort of 
attitude is pretty general ; basically I think the lay conception 
is that the roads belong to the public. It was dealt with by the 
learned judge in his summing up with much firmness ; he reminded 
the jury that the prisoners had no more or no less than the right 
of everyone else on a highway, viz., a right of way. (They were 
duly convicted.) 

Clearly, the reason why this elementary point is so little under- 
stood is that it is very seldom to the interest of the owner of the 
soil to sue for trespass to a highway, and therefore there are few 
object-lessons. But where it is worth while to sue, the owner can 
do so. Thus in Harrison v. Duke of Rutland [1893] 1 Q.B. 142, 
a road ran across a grouse moor belonging to the defendant. The 
plaintiff, who had some private grudge against the defendant, 
loitered on this road near the butts and waved his handkerchief 
and umbrella in such a way as to frighten the grouse away from 
their doom. He was asked to desist but refused to do so. The 
defendant’s servants then set on him, using no more force than 
was reasonably necessary, and held him down till the drive was 
over. On those facts the plaintiff brought an action for assault 
and false imprisonment, and the defendant counter-claimed for a 
declaration that the plaintiff was a trespasser. After some rather 
confused proceedings at nisi prius, the case went to the Court of 
Appeal, who unanimously dismissed the plaintiff's action with 
costs, and, by a majority, gave the defendant the declaration 
sought by his counter-claim. (The minority agreed that the 
plaintiff was a trespasser, but doubted whether a declaration was 
the right relief.) It is possible to detect differences among the 
members of the court in their attitude towards what Kay, L.J., 
called “* the so-called sport of standing in a butt and shooting at 
grouse driven over,’ but none of the learned lords justices had 
any doubt but that ‘ the right of the public upon a highway is 





that of passing and repassing over land the soil of which may be 
owned by a private person. Using that soil for any other purpose, 
lawful or unlawful, is a trespass. . . . It is enough that it should 
be user of the soil of the high road for a purpose other than that 
which is the proper use of a highway, namely, that of passing 
and repassing along it’ (per Kay, L.J., at p. 158). This decision 
was followed by the Court of Appeal in Hickman v. Maisey [1900] 
1 Q.B. 752: in that case the action was by the landowner against 
a person described by A. L. Smith, L.J., as a ‘‘ racing tout,” 
who had made a habit of loitering on a road which crossed the 
plaintiff’s land so as to watch racehorses which were being trained 
near the road. The plaintiff got nominal damages and an 
injunction. Much the same thing happened in a case in which | 
was engaged a year or two before the war, in which a misguided 
woman was sued to restrain her from making a burden of the life 
of a man who had rejected her advances. The plaintiff obtained 
seven or eight different injunctions against her in respect of her 
diversely disagreeable activities. One of them was to restrain her 
from loitering in the road outside his front gate ; it had been her 
habit to do that and then to follow him when he emerged. That 
injunction was on the basis that the plaintiff owned the soil 
usque ad medium filum view between the boundaries of his front 
garden. (It is perhaps worth mentioning that in case the 
defendant picketed the premises from further away, so as to 
commit no trespass against the plaintiff, an injunction was also 
obtained against her ‘*‘ watching and besetting ’’ the premises, on 
the lines of that in Lyons v. Wilkins [1896] 1 Ch. S11. Peaceful 
picketing is now lawful under the Trade Disputes Act, 1906, when 
it occurs in relation to a trade dispute, but not otherwise. ) 

Of course, in practice, no one is going to sue for most trespasses 
to a highway. The Court of Appeal in Harrison v. Duke of 
Rutland, instanced the case of an artist setting up an easel at 
the side of a road to make a sketch. It is barely conceivable that 
anyone would want to sue him. But if it is useful and convenient 
to sue, the action of trespass lies. I have often wondered why 
it was not brought more often in respect of the parking of motor 
cars in peace-time. Cars used to be parked quite indiscriminately 
(subject only to interference by the police on grounds of obstruc- 
tion); quiet roads were filled with noises, crowds and smells, 
while busy roads were made impassable and office windows 
were darkened by stationary vehicles outside. A parked car 
is not passing and repassing along the highway, and is therefore 
clearly giving rise to an action of trespass, unless licensed by the 
soil-owner. This fact may be useful in future either for the self- 
protection of the soil-owner, or as a means of making money 
by selling tickets to those who park outside one’s premises. 

Rent Restriction. 

I hope that I may be forgiven for straying outside the type 
of subject-matter usually dealt with here, in order to call attention 
to Davies v. Warwick [1948] 1 K.B. 329. In that case a house 
was let in 1916 at 4s. 8d. a week to a person who remained in 
possession until 1931. On his departure the landlord resumed 
possession and the house became decontrolled. It was not. let 
again until October, 1989, when the defendant let to the plaintiff 
at 12s. 6d. a week. Ninety-seven weeks later the plaintiff sued 
for ninety-seven times the difference between 12s. 6d. and 
4s. 3d. This sum he recovered, the Court of Appeal holding that 
the standard rent chargeable (the house having been controlled 
again by the 1989 Act on the outbreak of war) was that of the 
‘last letting” (i.e., the one in 1916). The reasoning by which 
this decision was reached is clearly irresistible as the Acts now 
stand. It profoundly affects the value of houses bought from 
an owner-occupier. If, for instance, the last letting was in 1870 
and the documents can be unearthed, any tenant to whom a 
present-day owner lets will be able to recover the amount by 
which the rent charged exceeds a rent fixed in an age of wholly 
different values. I know little of the question of policy involved, 
but I hardly think that a standard rent thus arbitrarily arrived 
at will commend itself as a just rent. Unless and until the law 
is changed purchasers of houses should always make an inquiry 
before contract as to when the house was last let, and at what 
price ; it should be remembered that under the present Act all 
but the largest (and least habitable) sorts of house are controlled. 


The study group of Austrian lawyers in Great Britain was established 
last autumn with a view to introducing refugee lawyers in this country 
into the knowledge of English law and to discussing problems of inter- 
national and of comparative law as well as of the post-war legal order. 
During the first year, seventeen lectures were held by lawyers of various 
nationalities. The study group was concerned also, at the request of the 
Austrian Democratic Union and the New Commonwealth Society, with the 
drawing up of a statute for an International Court for Peaceful Change of 
International Relations, a so-called ** equity court,” to be affiliated to the 
Permanent Court of International Justice at the Hague. Courses on 
English law were held by Mr. R. Graeupner and on ** Accountancy in 
Solicitors’ offices” by Mr. F. Bauer. The association would be gladly 
prepared to collaborate with all groups of refugee lawyers and with members 
of the English legal profession in order to discuss with them the many 
legal problems to be solved with regard to the post-war period. The 
chairman of the group, Mr. Paul Abel (1, Harley Street, Cavendish Square, 
W.1) and its Hon. Secretary, Mr. 8. Bondy, 82, Howitt Close, N.W.3, would 
be pleased to give any information desired on the aims and activities of the 
association. 
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Landlord and Tenant Notebook. 


Inferences from Acceptance of Rent.—II. 

IN my previous article on this subject I discussed modifications 
of general principles which had been effected by Ladies’ Hosiery 
and Underwear, Lid. v. Parker [1930] 1 Ch. 304 (C.A.), and by 
Davies v. Bristow, Penrhos College, Ltd. vy. Butler [1920] 3 K.B. 
128, both of which concerned the acceptance of rent after the 
normal expiration of a term; and I said I would examine the 
question whether any corresponding modification may be expected 
in the rule that acceptance of rent waives a forfeiture. 

It is true that distinctions can be drawn between the two 
positions ; but I do not think that too much importance should 
he attached to that drawn by Lush, J., in the course of Davies v. 
Bristow, namely, that in the case of a term expired a landlord is 
not put to any election. This is so, but whether put or not, he 
has a choice, and the question is whether he has committed 
himself once and for all. Again, it might be said that acceptance 
of rent with knowledge of cause of forfeiture is but one method of 
waiver, out of many; but if acceptance of rent from a tenant 
who holds over is the commonest method of creating a new 
tenancy, it is not the only way. The process by which it is 
concluded that a new tenancy has been agreed is, I endeavoured 
to show by the use of italics, fundamentally a process of reasoning 
involving the application of rules of logic rather than of law. 

Now, in the case of waiver of forfeiture, the proposition that 
acceptance of rent has this effect has been so long recognised that 
it is difficult to find, among the very numerous illustrations, 
much reference to underlying principles. I do not claim to have 
perused every one of the authorities, which commence with 
Y.B. 22 H. VI, 57.7 (an anonymous decision of 1444). In the 
following century we had Pennant’s Case (1596), 3 Co. Rep. 636, 
and the position was expressed by Plowden, in his ‘ Queries,” 
by saying that (No. 155) if after forfeiture the landlord accepts 
the rent ‘‘ he does not accept it as a debt, for he cannot have an 
action of debt for it, but he accepts it as a rent, and it cannot be 
arent but in respect that there is continuance, and then, inasmuch 
as the acceptance cannot be called an acccptance of the arrears 
only, because it was not a debt nor could be called a debt or duty 
before the lease was avoided, and his title of entry shall be 
waived ...” To take another of the earlier cases: in Fow v. 
Swann (1655), Sty. 482, “it was also said that if a lease for years 
be forfeited and the rent for the land let be afterwards received 
by the lessor or by his assent, the lease is made good again by this 
act of the lessor, and the forfeiture is dispensed withall.”’ 

I will proceed by quoting passages from the judgments of 
Lord Mansfield, Lord Tenterden, Williams, J., Sir Montague 
Smith, Coleridge, J., and Lord Atkinson, in which references 
are made to reasons for the rule. It will be seen that the reasons 


viven are not always the same; but also that they are not 
inconsistent. 
In Goodright d. Waller vy. Davids (1778), 2 T.R. 425, Lord 


Mansfield put it in this way: ‘“‘ To construe this acceptance of 
rent due since the condition was broken a waiver of the forfeiture 
is to construe it according to the intention of the parties. Upon 
the breach of the condition, the landlord has a right to enter. 
Hle . . . does not take advantage of it; but accepts rent subse- 
quently accrued. That shows he meant the lease should continue.” 
His lordship went on to observe that cases of forfeiture were not 
favoured by law. 

Lord Tenterden, giving judgment in Arnsby v. Woodward (1827), 
6B. & C. 519, and holding that breaches of a considerable number 
of conditions had been waived by subsequent acceptance of rent, 
made these observations: ‘‘ To hold the contrary might be 
productive of great injustice, for the effect would be that it would 
enable a landlord at any period to eject a tenant after he had 
given him reason to suppose that forfeiture was waived, and after 
the latter had, upon that supposition, expended his money in 
improving the premises.” 

In Croft v. Lumley (1858), 6 H.L. Cas. 672, a case in which the 
landlord accepted the payment under protest that he did not 
accept it as rent, and did not intend to waive a forfeiture, 
Williams, J., described the result as follows: ‘‘ But I am of 
opinion that the protest was altogether inoperative, as he had no 
right to take the money unless he took it as rent... and if he took 
it as rent, the legal consequences must follow, however much he 
may repudiate them.” 

Davenport v. R. (1877), 3 A.C. 115 (J.C.), was a case in which 
a similar protest was made, this time by a colonial government, 
but with the same result ; but it is of interest to note that the 
trial judge misdirected the jury on the question of whose intention 
governed the nature of a payment, and that the Judicial Com- 
mittee nevertheless considered it unnecessary to remit the case, 
as the question of waiver really depended on undisputed facts 
from which the proper legal inference was clear. ‘‘ The notifica- 
tion of rent due itself describes the payments as ‘ rent,’ ”’ said 
Sir Montague Smith, “ and their lordships have no difficulty .. . 
in coming to the conclusion of fact, that the money was not only 
paid, but received, as ‘ rent.’ ”’ 

In Pierson v. Harvey (1888), L'T.L.R. 480, Coleridge, J., actually 
applied the rule to a case in which the landlord, having notice of 
alienation of the term in breach of covenant and condition, had 





instructed his bank not to receive rent—but they had. He had, 
however, omitted to inform the tenant of his decision. ‘‘ It was 
proved that they [the bank] had received it, and he had therefore 
waived the forfeiture.” 

Lastly, Lord Atkinson in R. v. Paulson [1921] 1 A.C. 271, 
in which the lease itself solemnly provided that no waiver should 
take effect unless expressed in writing, said that this did not 
‘enable the landlord at the same time to blow hot and cold, to 
approbate and reprobate the sume transaction, to say to his tenant 
you were my tenant under a lease ... all the time during which 
the rent which you have paid me and which I hold has been 
accruing’ and at the same time to say to him, ‘ You were only 
my tenant for half that time, and were a mere trespasser for the 
other half, for I evicted you or cancelled your lease in the middle 
of the time for which you paid me. I had no right to more than 
half the rent you paid, but I'll keep the whole of it.’ It would be 
wrong and unjust...” 

In the light of the above passages, it seems fair to say that the 
principle is something like this: Common sense and common 
justice demand that a landlord shall not be permitted to take 
advantage of a breach of condition after notice of which he has 
received rent for a period subsequent to the breach. 

Criticisms apart from the cases discussed in my _ previous 
article would be (1) that many of the authorities were decided in 
the days when relief against forfeiture was obtainable in fewer 
cases and greater difficulty; (2) it is rather readily assumed 
that payments called “ rent’? by payees or payers are made with 
full consciousness of their nature. 

Now Ladies’ Hosiery, etc. v. Parker emphasised the importance 
of consensus ; so did Davies v. Bristow, etc., and when s. 16 (3) 
of the Increase of Rent, etc.. ss any 


‘ 


Act, 1920, provides “... 
payment of rent so accepted shall be treated as mesne profits,” 
it indicates the point I wish to make, namely, that when B 
occupies A’s property against A’s will, A will naturally be 
prepared to receive consideration pending further developments ; 
and if in the case of an alleged statutory tenancy A may without 
prejudice to his rights receive money described as *‘ rent”? which 
may be “ mesne profits,’ there seems no reason why a tenant 
not appreciative of the difference should in like circumstances 
be able to escape the consequences of a breach of condition. 
One branch of the law relating to forfeiture gives some countenance 
to the suggestion: in a series of cases it has been held that as a 
writ for possession means unequivocal election, a landlord may 
receive rent for a subsequent period without waiving the forfeiture. 
Thus the strict Jaw; and has anyone ever queried whether the 
payments are “ rent’ or ‘‘ mesne profits ”’ ? 


sé“ 





Correspondence. 
[The vicws expressed by our correspondents are not necessarily those of 
Tue Soricitors’ JOURNAL. | 
Married Women’s Property. 

Sir,.—In commenting on Mr. Hammersley’s question in the 
House of Commons on this subject (ante, p. 239), you support the 
request for an inquiry as to whether it is necessary to have 
proceedings for maintenance and custody in one court and 
proceedings to decide property rights in another. 

Mr. Hammersley’s proposal, however, appears to go beyond the 
question of procedure and costs and to involve a new principle, 
namely, that “the homie” should be divided between husband 
and wife according to need and merits rather than legal ownership. 

Those who have the task of advising working-class families, 
whose only property is very often the furniture and effects, will 
have a great deal of sympathy with the proposal. 

In most cases the man is the wage earner, it is therefore his 
cash which buys the furniture and he becomes the legal owner. 
If separation takes place the wife, who may have worked just as 
hard maintaining the home and looking after the children, has 
no legal claim to a bed or a chair and even if she receives mainten- 
ance, it is not sufficient for her to supply these needs. 

A possible solution of this problem would be for ‘ unpaid 
household duties’? to be recognised as giving the wife a legal 
interest in the furniture and effects. 

ROBERT EGERTON, 
tegistrar, 
Cambridge House (Trinity Hall), 
London, 8.1.5. Free Legal Advice Centre. 
15th July. 


According to a note in The Times of the 15th July, Lewis, J., during the 
hearing of a recent case at Manchester Assizes, said that he would bring 
the case to the notice of The Law Society. A girl, a witness for the prose- 
cution, said that a few days before the trial she went to the office of the 
defending solicitor and went through her statement in the presence of the 
solicitor’s clerk. Lewis, J., remarked: “* For a solicitor, or his clerk, when 
instructed by a prisoner to interview a witness for the prosecution is most 
reprehensible. I take so serious a view of it that | propose to get a transcript 
of the girl’s evidence and send it to The Law Society. I am not saying 
whether the girl’s evidence is true or not, but The Law Society should 
know that this statement has been made on oath. If it is true, ] take an 
extremely serious view of it, and if it is not true, the solicitor ought to be 
cleared of such a charge.” 
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To-day and Yesterday. 


LEGAL CALENDAR. 

July 19.—On the 19th July, 1817, the trial of Andrew M’ Kinley 
in the Court of Justiciary at Edinburgh ended with a verdict 
of Not Proven. The charge was that at secret meetings he had 
administered unlawful oaths to several persons, binding them 
to form “a brotherhood of affection among Britons,’’ to persevere 
in endeavours to obtain free and equal representation and annual 
parliaments and to support this end ‘*t by moral or physical 
strength.” After the verdict, the Lord Justice Clerk told him 
that it left a mark on his character which nothing but a life of 
future rectitude could efface, and expressed the hope that the 
fairness of his trial had convinced him “ of the happiness and 
security under which the people of this country at present live,” 
and that the constitution of the country ‘ affords a complete 
safeguard to its subjects and that there can be no risk of their 
lives and liberties being invaded while the sanction of the law at 
all times extends its protection to them.” 

July 20.—Sir Robert Stout, formerly Chief Justice of New 
Zealand, died on the 20th July, 1980. He was born in the 
Shetland Islands in 1844 and claimed to be on the one side of 
royal Norwegian, and on the other cf Spanish, descent. He 
emigrated before he was twenty and became a schoolmaster in 
Dunedin. He was admitted a barrister in 1871, and after a 
career blending politics with the law he became Chief Justice in 
ISvS. He was made a member of the Judicial Committee of the 
Privy Council in 1921 and resigned from the Bench in 1926. 

July 21.—On the 2Ist July, 1683, Evelyn recorded: ‘* Lord 
Russell was beheaded in Lincoln’s Inn Fields, the executioner 
giving him three butcherly strokes. The speech he made and 
paper which he gave the sheriff declaring his innocence, the 
nobleness of the family, the piety and worthiness of the unhappy 
gentleman, wrought much pity and occasioned various discourses 
on the plot.” 

July 22.—On the 22nd July, 1667, Pepys recorded: ‘* Up to 
my Lord Chancellor’s where was a Committee of Tangier in my 
Lord’s room, where he sits to hear causes, and where all the 
judges’ pictures hung up, very fine.” 

July 23.—In April, 1984, Aberdeen was horrified at the 
mysterious murder of Helen Priestley, a little girl of eight, living 
in a block of substantial working-class flats. Her mutilated 
body was found in a sack in a recess in the common passage on 
the ground floor of the tenement. At first rape was suspected 
but medical experts later dismissed this possibility. Five days 
after the crime Mrs. Jeannie Donald, a young woman living with 
her husband an4 child in a ground floor flat, was arrested. Feeling 
was so strong in Aberdeen that despite the difficulties of calling 
164 witnesses and producing 253 exhibits, the trial was held in 
Edinburgh. The evidence was purely circumstantial, much of it 
of a highly scientific character. One vital link was provided 
by the discovery of a most uncommon type of intestinal bacillus, 
both on the child’s combinations and on a washing cloth in 
Mrs. Donald’s flat. Despite a most able defence, the jury, on 
the 23rd July, 1984, found the accused guilty. She collapsed 
moaning, and the Lord Justice Clerk, visibly moved, pronounced 
sentence in a voice which was barely audible. Later the death 
penalty was commuted to penal servitude for life. No motive 
for the crime was sugyested and no evidence was called for the 
defence, but some conjectures suggested that the killing may 
have been unintentional after all, that the woman, exasperated 
by some impertinence, shook the child who fainted, that thinking 
her dead she took desperate steps to cover up the deed and that 
in doing so she really killed her. 

July 24.—On the 24th July, 1700, John Corse, of Corsemlin, 
was convicted of using a vitiated bond, the same having been 
altered with his knowledge, and was condemned ‘‘ to be sent 
to the Tolbooth of Edinburgh and from thence on Friday next, 
before eleven o'clock in the forenoon, to be taken by the hands 
of the common hangman to the Tron, and there to have his ears 
nailed to the Tron and to stand so nailed till twelve hours strike, 
and to have these words in great letters fixed on his breast, as he 
goes down the street, and upon the Tron * For his knowledge of, 

















and using a vitiate bond.””? The Tron was the Cross of 
Edinburgh. 
July 25.—In 1716 John Banks, Master of the Haberdashers 


Company, made a will giving all his estate m= the parish of 
St. James’s, Westminster, in trust to pay the yearly sum of £220 to 
such uses as he should direct by a subsequent deed. Afterwards 
by a deed of appointment he gave a number of annuities. In 1725 
a bill was filed in Chancery by one of the annuitants praying that 
the trustees of the will should account for the testator’s personal 
estate. Various orders were thereafter made and in the course of 
time changes took place in the nature of the property. In 1792 
asum of money was paid into court for accumulation and at last 
in 1933 the Haberdashers’ Company presented a petition for 
payment out to them of the fund, the annual income of which 
now amounted to over £1,500. On the 25th July, 1934, 
Mr. Justice Farwell made the order asked for, thus ending a suit 
began in the year Lord Chancellor Macclesfield was impeached 
for corruption in selling masterships in Chancery. 
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BLANCHED TIAIR. 

In a recent case at ford County Court, there was evidence 
that a woman’s hair had changed in a single night from chestnut 
to snow white. Byron’s lines in ‘ The Prisoner of Chillon ” 
were cited :— 

** My hair is grey, but not 

Nor grew it white 
in a single night, 
As men’s have grown from sudden fears.” 

Judge Trevor Hunter observed that he had read the poem but had 
not believed it. G. K. Chesterton in ‘* The Ballad of the White 
Horse ” likewise wrote how— 

‘* Death and a shock of evil words 

Blast a man’s hair with white.” 

Cases of so sudden a change of colour are rare, but it is said to have 
happened to John Lee, ** the man they could not hang.’? When 
he was twenty-one he was convicted at Exeter Assizes of the 
murder of Miss Emina Keyse, of Babbacombe, an old lady who 
had employed him as a sort of footivan, handy-man. Although 
devoted to good works, she regarded 2s. Gd. a week as sulficient 
for his wages and even reduced that. He had certainly spoken 
of her with ill-will, One morning early the household was 
awakened by a smell of smoke. Somebody had killed Miss Keyse, 
inflicting terrible wounds on her head and throat, and then had 
tried to set fire to the house. Suspicious circumstances pointed 
to Lee, and his case was the criminal sensation of 1885.) In court 
and on the seaffold he behaved with great fortitude, though the 
scene in the gaol was one of the most terrible of modern times. 
Three times the bolt was drawn and the trap-deor refused to move, 
though the executioner and the wardens stamped on it with all 
their strength. Twice the rope was taken from the neck of the 
condemned man while investigations were made. The third time 
he was led back to his cell and the circumstances were com- 
municated to the Home Secretary. The death sentence was 
commuted to imprisonment, but the ordeal had blanched his 
hair. He was released in 1907. 


with years, 











Review. 


Medico-Legal Blood Group Determination, Theory, Technique, 
and Practice. By Davin Harney, M.D., B.Sc... PLLC. 
pp. 119 with Index. William Heinemann Medical Books, Ltd. 
12s. 6d. net. 

The death of Dr. Karl Landsteiner on 26th June at the age of 
seventy-five makes the publication of this monograph an event of 
topical interest. Dr. Landsteiner was awarded the Nobel Prize 
for Medicine for his discovery that human beings can be classified 
according to blood groups into four main groups and more than 
thirty sub-groups. The blood test has been successfully adopted 
and applied in proceedings in which paternity is an issue, both in 
European and in American States. The book under review 
records a nullity case in which non-paternity was established in 
this country (Wilson v. Wilson, 20th January, 1942); it also 
records the well-known case in which a complainant in a bastardy 
case was later proved by a blood test to have committed perjury 
in the course of affiliation proceedings which she had brought to 
a successful conclusion ; but the adjudication of paternity was 
not disturbed although the order was reduced to a nominal 
amount. It is rightly said that in some instances justices would 
be spared the hearing of a case if blood group tests were cinployed, 
as an immediate decision could be taken. It is pointed out that 
the number of men who go to prison every vear instead of paying 
for the support of children which they believe not to be theirs 
suggests that the percentage of false accusations is by no means 
negligible. Be that as it may, it seems quite wrong to Waste 
judicial time on deciding an issue of paternity in cases where 
there is a chance of non-paternity being conclusively established 
by infallible scientific proof. The book also contains a clear 
account of the theory and practice of the tests as well as the 
report: by the Select. Committee of the House of Lords on the 
Bastardy (Blood Tests) Bill on 13th July, 1989, and the texts 
of the Bill as introduced and as amended by the Select 
Committee. 


Books Received. 

Rights of Way. By Wm. MARSHALL, FREEMAN, of the Middle 
Temple, and A. W. NicHouus, M.A., of Gray’s Inn, Barristers- 
at-Law. Third Edition, 1943. Demy sSvo. pp. xii and SO 
(with Index). London: The Solicitors’ Law Stationery 
Society, Ltd. 10s. 6d. net. 

Tax Cases. Vol. XXIV—Part V. 
Office. Is. net. 

British Government Securities Taxation of Interest. By G. 1. 
Burr, F.C.LS., F.T.LD. 1948.) pp. 8. London: Jordan and 
Sons, Ltd. Is. net. 

Oregon Law Review. Vol. XXII, No.3. 
University of Oregon. 


London: TI.M. Stationery 


April, 1943. U.S.A. : 


Mr. Philip Edward Morrell, solicitor, of Gower Street, W.C., left £28,139, 
With net personalty £25,690, 
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Our County Court Letter. 


Multiple Leases and War Damage. 
In Westminster Bank, Ltd. v. Iliffe’s Trustecs, at Coventry County 
Court, an application was made under s. 15 of the Landlord and 


Tenant (War Damage) Act, 1939, as modified by the operation of 
for an order entitling 
the applicants to exercise their right of conditional retention of 


s. 2 and the Schedule to the Act of 1941 


premises, No. 6, Stoney Road, Coventry, on the grounds that the 
premises were held on a multiple lease and were unfit by reason 
of war damage. The applicants’ case was that the premises 
comprised one of several plots of land demised by the superior 
landlord to the lessor for ninety-nine years from the 2\Ist 
December, 1897. By an underlease dated the 23rd May, 1917, 
the lessor demised to the lessees certain of the plots (including 
No. 6) for the residue of the term, less one day, from the 
2Iist December, 1916, at a yearly rent of £48 Ills. By an 
assignment dated the 23rd March, 1918, the lessees assigned 
No. 6 to the purchaser for the residue of the said term of ninety- 
nine years, less one day, at a yearly rent of £5 Os. Sd., being an 
apportioned part of the said rent of £48 Ils. The applicants 
were the successors in title to the purchaser, and the reversion 
expectant upon the term granted by the underlease was vested 
in the respondents, to whom the apportioned rent had been paid. 
In 1940 the premises, No. 6, Stoney Road, were rendered unfit by 
war damage. On the 5th March, 1943, the applicants served 
upon the respondents a notice, purporting to be pursuant to 
s. 2 of the Landlord and Tenant (War Damage) (Amendment) 
Act, 1941, that the premises were unfit by reason of war damage, 
and that the applicants elected to give conditional notice to 
retain their interest. It was contended that the underlease was 
a multiple lease and that the applicants were assignees of No. 6, 
Stoney Road, which was unfit by reason of war damage. 
Furthermore, the applicants were the tenants under the multiple 
Jease of the 23rd May, 1917, for the purposes of s. 15 of the 1939 
Act, as modified ; the assignment of the 25rd March, 1918, was 
an assignment operating as a lease, and was therefore within the 
definition of a lease in s. 24 of the 1939 Act, which adopted the 
definition in the Landlord and Tenant Act, 1927, viz., a lease, 
underlease or other tenancy, assignment operating as a lease or 
underlease. Also by s. 24 a tenant was the person for the time 
being entitled to the term created by the lease, and, by s. 4 of the 
1939 Act, the person entitled to serve the notice of retention was 
the tenant. The case for the respondents was that the assignee 
of one of several plots, demised by a multiple lease, was not the 
“tenant ’ contemplated by s. 15. The only tenant in relation 
to a multiple lease, i.e., the tenant entitled to apply tor leave to 
disclaim or retain under s. 15, was the original tenant. Moreover, 
even if the assignment of the 23rd March, 1918, operated as a 
lease, it would operate not as a multiple lease, but merely as a 
lease of No. 6, Stoney Road. His Honour Judge Forbes observed 
that when the lessee under a multiple lease assigns a portion of 
the premises he severs the term. See * Foa on Landlord and 
Tenant,” 6th ed., p. 469. The portion of the severed term, 
however, was not the term itself. The respondents were therefore 
correct in their contentions. It was accordingly held that the 
assignee of a portion of premises, demised by a multiple lease, 
was not entitled to the remedy provided by s. 15 of the Act 
of 1939. The application was dismissed, with costs on Scale C. 





Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must le typewritten (in duplicate), 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 

Common Law Procedure. 

Q. The borough of X has a local court of record with unlimited 
common law jurisdiction. It is governed by the Common Law 
Procedure Acts, 1852 and 1854, and rules made thereunder. 
With regard to ejectment, s. 185 of the former Act provides that 
‘upon a finding for the claimant judgment may be signed and 
execution issued for the recovery of possession of the property 

. . within such time not exceeding the fifth day in term after 
the verdict, as the court or judge before whom the cause is tried 
shall order, and if no such order be made, then on the fifth day 
in term after the verdict, or within fourteen days after such 
verdict, whichever shall first happen.” 

(1) Does * within”? mean ‘ not earlier than ”’ ? 

2) In giving judgment for landlord in cases where term has 
expired or tenancy has been determined by notice to quit and 
the house is not within the Rent Restrictions Acts, is it’ within 
the power of the judge to give judgment for possession “* execution 
not to issue for ——- months so long as the defendant pays such 
and such rent ”’ ? 

A. (1) “* Within’? means “ earlier than.” 

2) It is not within the judge’s power to make a suspended 
order. This power exists only in cases governed by the Rent 
Restrictions Acts (see s. 5 (2) of the 1920 Act), ; 
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Loss of Fur Coat. 

(. A receives a fur coat as a gift under a will, and before 
insuring it deposits it with a furriers, B, for cleaning and altera- 
tion. No written acknowledgment is given by B, the coat is 
accepted unconditionally. B’s premises and contents, including 
the fur coat of A, are completely destroyed in a “ blitz.’ B, by 
letter, informs A the replacement value of the coat is £75, stating 
it is for war damage purposes. Has A any claim against B for 
the loss of the coat ? If so, is it prejudiced by an acceptance of 
£25, maximum allowance, from the War Damage Commission ? 

A. The furrier is exempted from liability by reason of s. 1 (1) 
of the Liability for War Damage (Miscellaneous Provisions) Act, 
1939, and A has therefore no claim against the furrier. The 
second question does not arise. 

Waste of Electricity. 

(. S, the owner of a small house, decides to have improve- 
ments carricd out to same, and in the first place has the premises 
wired for electricity by P. He subsequently instructs W, a 
builder, etc., to carry out minor alterations in the house, involving 
repair of floors where necessary. He subsequently lets the 
premises to R—upon whose instructions the electricity company 
have installed an electric cooker and other appliances. On 
receiving the first account from the electricity company RK is 
astounded to find that his bill comes to about three times what 
he knows it ought to have been. Investigation reveals the fact 
that in repairing the floors W’s man drove a nail right through 
one of the electricity company’s wires in the house, thus causing 
a serious leak of current, which has been going on ever since, 
A dispute has now arisen as to who is liable for the wasted current. 
The electricity company say they are not concerned—they say 
the meter says that so much current has been used and they 
expect to be paid. R’s case is that he took the premises in 
reliance on everything being in order, and does not see why he 
should be called upon to pay for current which he has not used. 
Will you please advise as to the rights of the matter ? 

A. There is no evidence of negligence by the servant of W. 
W is therefore not liable. S gave no warranty of fitness of the 
house, and none is implied. S is therefore not liable. KR must 
accordingly pay the bill for electricity used, as indicated by the 
meter. 








Obituary. 


Mr. W. R. BOUSFIELD, K.C. 

Mr. Williamn Robert Bousfield, K.C., died on Friday, 16th July, 
aged eighty-one. He was educated at Bedford Modern School 
and served an apprenticeship as an engineer before going to Caius 
College, Cambridge. After graduating he went to the engineering 
works of Sir John Whitworth, and later was appointed lecturer 
on mathematics and engineering at Bristol. He afterwards decided 
to go to the Bar, and was called by the Inner Temple in 1880, 
specialising in patent law. He represented North Hackney as a 
Conservative from 1892 to 1905, after which he abandoned 
parliamentary life. He took silk in 1891, was elected a Bencher 
of the Inner Temple in 1897, and was treasurer in 1920. He 
retired from the Bar many years ago. He was the author of 
several works of distinction, including a treatise on patents. 

Mr. A. BOCKETT. 

Mr. Arthur Bockett,' J.P., solicitor, partner in Messrs. Smith, 
Rundell, Dods & Bockett, died on Wednesday, 14th July. 
Mr. Bockett was admitted in 1906, 

Mr. A. W. WELDON. 

Mr. Arthur William Weldon, of the firm of law coaches, Messrs. 
Gibson & Weldon, died on Saturday, 10th July. An appreciation 
appears at p. 257 of this issue. 





War Legislation. 


STATUTORY RULES AND ORDERS, 1943. 
Coal. Quorum of the Regional Valuation Board’s Rules, July 3. 
Control of Paper (No. 60) Order, July 2. 
Destruction of Peregrine Falcons Order, June 30. 


No. 950. 
E.P. 938. 
E.P. 920. 


No. 957. Evidence. Foreign Representatives (Proof of Notorial Acts) 
Order, July 7. 
K.P.955. Food. Rationing (General Provisions) Order, 1942, and Sugar 


(Rationing) Order, 1942. General Licence, July 8. 

Food (Revocation) Order, July 7. 

Record Office, England. Order in Council, June 30, 
approving Additional Rule as to the Disposal of Valueless 
Documents. 

Road Vehicles and Drivers. Emergency Powers (Defence) 
toad Vehicles and Drivers (Amendment) Order, July 12. 
Supreme Court (Northern Ireland) Rules, = 1936, 

Amendment Order, June 25. 
Telegraph (Inland Written Telegram) Amendment (No. 2) 


fegulations, July 7. 


STATIONERY OFFICE. 
List of Statutory Rules and Orders. Jan. 1 to June 30, 1943. 6d. (7.) 


E.P. 954. 
No. O19, 
E.P. 963. 
No. 944, 


No. 935. 
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Notes of Cases. 


COURT OF APPEAL. 
Absalom +. Talbot (I.T.). 
Seott, Luxmoore and du Pareq, L.JJ. 20th April, 1943. 
Revenue—Income tax—Loans made by builder to purchasers of houses— 

Purchasers unable to pay full deposit required by building society before 

remainder of purchase price advanced—Each sum lent amount necessary 

to make up full de posit— Whether sums lent trade debts due to builder in 
eputing liability to income tax in year of sale—Income Tax Act, 1918 

s & § Geo. 5, c. 46), Sched. D, Case I. 

\ppeal from the judgment of Macnaghten, J. 

A was a speculative builder, whose principal business was the building 
of houses and the selling of them to workmen. He found that when he sold 
the houses the purchasers would generally be unable to pay the whole of 
the deposit required by a building society before they advanced the remainder 
of the purchase price on a mortgage of the particular house, but the 
purchasers were able to pay a part of the deposit. A, therefore, adopted a 
practice of lending at the time of the saie to a particular purchaser the sum 
necessary to make up the full amount of the deposit, and he entered into 
an arrangement with the purchaser either to have a second mortgage on 
the house or else in some cases a promissory note as a security for the repay- 
ment of the loan, and there was also an arrangement for the repayment of 
the loan with interest by instalments over fourteen years where there was 
: second mortgage and over four years where there was a promissory note. 
the Crown contended that the respective amounts of the loans were trade 
debts due to A at the time of sale and in accordance with the provisions of 
Cases | and II, r. 3 (i) of Sched. D, must for the purpose of computing A’s 
profits and gains for the year of sale be included at their face value. 
For A it was contended that within the meaning of the rule in view of the 
fact that A was not entitled to be paid at once, he was entitled to arrive at 
the present value of each loan and should only be liable to include that 
present value in his profits and gains. Rule 3 (i) provides * In computing 
the amount of profits or gains to be charged, no sum shall be deducted in 
respect of (i) any debts except bad debts proved to be such to the satisfaction 
ofthe commissioners and doubtful debts to the extent that they are estimated 
to be bad.” The Special Commissioners and Macnaghten, J., decided in 
favour of the Crown. A appealed. 

LuxmoorgE, L.J., said that there was nothing in the Acts or rules to 
control the meaning of the word ** debts ” in r. 3 (i) so as to limit it to debts 
due and payable, consequently the capital sums secured by the second 
mortgages and promissory notes were debts within the description of the 
rule and were properly included in computing A’s liability to tax for 
the year of sale. The case of Harrison v. Cronk & Son, Ltd. [1937] 
A.C. 185; 20 Tax Cas. 612, was to be distinguished, because in that case 
the debt in question was not a debt due from the purchaser, but was in 
respect of a dep+ sit made by the vendor to the building society which 
might either in whole or in part be irrecoverable by the vendor. The 
appeal would, therefore, be dismissed. 

pu Parca, L.J., delivered a judgment agreeing with Luxmoore, L.J. 

Scort, L.J. (dissenting), said that it could not possibly be said that A 
made profits in the year of sale to an extent measured by the face value of the 
totality of the instalments thereafter payable to him over fourteen years, 
or even four years. It was, therefore, necessary to construe the word 
“debts” in the rule as limited to debts which fell due for payment in the 
accounting period on which the assessment was based. That would exclude 
all future instalments falling due for payment after the end of the standard 
year. He would, therefore, allow the appeal. 

Appeal dismissed. 

Leave granted to appeal to the House of Lords. 

CounsEL: Cyril King, K.C., and J, H. Bowe; The 
(Sir D. Maxwell Fyfe), K.C., and R. P. Hills. 

Souicrrors : Claude Barker & Partners ; Solicitor of Inland Revenue. 

[Reported by J. H. G. BuLirr, Esq., Barrister-at-Law.] 


/n re Kushier, Ltd. 

Lord Greene, M.R., Luxmoore and Goddard, L.JJ. 26th May, 1943. 
Companies—Winding up—Fraudulent  preference—Intent to prefer— 
Companies Act, 1929 (19 d& 20 Geo. 5, c. 23), s. 265 (1). 

Appeal from a decision of Bennett, J. 

K, Ltd. was a ‘‘ one man” company; of its issued shaves, 1,796 were 
ld by K and the remaining 101 by his wife. The company had obtained 
from its bankers a permitted overdraft of £800, which was guaranteed by 
K and seeured by policies belonging to him. The company was admittedly 
insolvent for the three months ending the 23rd May, 1941, when a resolution 

* winding up was passed. The liquidator of the company took out a 
summons for a declaration that all payments to the bank from 
23rd February were fraudulent preferences within s. 265 of the Companies 
Act, 1929. The facts on which the claim was based were as follows: On 
the 10th May, 1941, the overdraft was £609 3s. 9d. Up to that date the 
ipany’s account had been operated in a normal way. On the 12th May 
the directors were advised that the company was insolvent. Between the 
loth May and the resolution for winding up only two trade creditors were 
paid, although several were pressing for payment and the bank was not 
doing so. In this period sums amounting to £730 8s. 4d. were paid into 
the account, so that there was an ultimate credit balance of £55 3s. 3d. 
lhe account had not previously been in credit for some years, the overdraft 
rinning from £275 to £1,000. Further, K, at the meeting of creditors, 
had falsely stated that two other persons were guarantors for the over- 
iraft. He had sent no notice of the creditors’ meeting to the bank, 
although on the 14th May, when the notices were sent out, there was still 
in overdraft. Bennett, J., dismissed the summons. 
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The liquidator appealed. 

Lorp GREENE, M.R., said that there was no evidence at all from which 
an intent to prefer could be inferred for the whole three months. Taking 
all the circumstances together, the proper inference was that payments 
since the 10th May were made with a view to giving to the bank a preference 
over other creditors. Bennett, J., took the view that, in cases where there 
was no direct evidence of the state of mind of the debtor, if there was any 
other possible explanation, it was not right to draw an inference of an 
intent to prefer. That, Bennett, J., thought, was a proposition of law to 
be extracted from Peat v. Gresham Trust, Ltd. [1934] A.C. 252, 262. Looking 
at the matter apart from authority, he did not consider the language of the 
section warranted any such interpretation. The statute was directing the 
court to ascertain the state of mind of the payer in relation to a particular 
transaction. The method of ascertaining it was the ordinary method of 
evidence anc inference and he saw nothing in the Act which justified the 
view that this particular problem was to be dealt with on any different 
principles from those commonly employed in drawing inferences of fact. 
On ordinary principles, the court was not in the habit of drawing inferences 
which involved dishonesty, or something approaching it, unless there were 
solid grounds for drawing them. It was said that authority compelled 
them to attribute a special meaning to the section. He did not believe 
that Lord Tomlin in that case, when dealing with the particular facts of 
that case, was intending to say that, whenever there was some other 
possible explanation, then the inference must not be drawn. The appeal 
should be allowed, but the declaration confined to the payments into the 
account since the 10th May. 

LUXMOORE and GopparD, L.JJ., agreed. 

COUNSEL: Victor Aronson; Belsham. 

Souicirors: F. W. Perkins ; Stafford Clark & Co. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


CHANCERY DIVISION. 
/n re Hughes; Rea ~. Black. 
Simonds, J. 23rd June, 1943. 

Will—Name and arms clause—Bencficiary unaware of condition fails to take 
name and arms within teelve months—Whether failure a“ neglect.” 
Adjourned summons. 

The testator by his will dated the l6th January, 1858, devised certain 
real estate to the use of his sons successively for life, with successive 
remainders to their sons in tail male, with remainder to the testator’s 
daughters, with ultimate remainders to their respective sons in tail. The 
will then provided: ‘in case the survivor of my said daughters or her 
heirs male or any person who shall become entitled to the said hereditaments 
shall not as and when they shall severally become and be entitled in 
possession to the said hereditaments assume and take upon themselves 
respectively the surname of * H’ and thenceforth thereafter continue to 
use the arms which I bear and use and endeavour to procure the Royal 
licence and authority for so doing or neglect so to do for the space of twelve 
calendar months after they shall severally be so entitled and be of the age 
of twenty-one years or upwards then the estate and interest of him her or 
them so neglecting as aforesaid of and in the said hereditaments shall 
thenceforth determine as if he she or they were actually dead without 
issue.’ The testator died in 1869 and his surviving son died a bachelor 
on the 28th February, 1940, when B, the son of a deceased daughter, 
became tenant in tail. B was in Tasmania when the tenant for life died 
and did not learn of the terms of the devise until the 16th July, 1941, 
more than twelve months after his death. Nine days after B heard of the 
terms of the will, on 25th July, 1940, he executed a, disentailing deed. 
The personal representative of the tenant for life by this summons asked 
whether B was now entitled to the settled premises absolutely. 

Smmonps, J., said that the question was in what circumstances could a 
person becoming entitled be said to have “ neglected ” to assume the name 
and arms. If he were free to follow his own inclinations he should have 
no hesitation in saying that ‘ neglect’ in its legal collocation implied 
failure to perform a duty of which the person knew or cought to have kriown. 
In Ln re Quintin Dick, Cloneurry v. Fenton {1926} Ch, 992, Romer, J., had 
to consider the words ** refuse or neglect.” The effect of this decision was 
correctly stated in Halsbury’s “* Laws of England,” 2nd ed., vol. 20, p. 792 : 
* Ifa condition is expressed to take effect if the donee shall * omit’ or * fail’ 
to take the name and arms this will cover every case of non-compliance. 
The word * refuse’ implies a conscious aci of volition so that a person who 
was ignorant of the condition or was uncer a cisability cannot be said to 
have refused to comply with it * Neglect > when used alone prima 
facie covers only omissions that are negligent, but when used in certain 
‘contexts it may mean no more than * fail’? There was nothing here which 
enlarged the prima facie meaning, and he would hold that b had not 
neglected to assume the name and arms of H, and was competent to execute 
the disentailing deed of the 25th July, i941. The personal representative 
of the tenant for life ought to execute an assent in B’s favour. 

CounseL: G. D. Johnston; Fawell; H. A. Rose. 

Sonicirors: Robinson & Bradley, for Charles Percy & Son, Adawi 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 






Pratt’s Settlement ; McCullum Phipps-tiornby. 
Cohen, J. 25th June, 1943. 


Power of appointment amongst issue 


In re 
Settlement Absolute appoinime nt lo 
son followed by a gift over infringing perpeludy rule 


appointment. 


Validity of prio 


Adjourned summons. 

By a marriage settlement dated the 27th February, 1854, the wife settled 
certain property, subject to the prior life interests of herself and her husband, 
upon trust for the children and issue of the marriage as the husband and wife 
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should during their joint lives appoint. By an appointment dated the 
25th June, 1886, the husband and wife exercised the power of appointment 
and irrevocably appointed, subject to their prior interests, the trust 
property upon trust to raise certain portions (which had since been duly 
raised and paid) and subject thereto upon trust for A, their eldest son, 
absolutely. The appointment then continued: “ but if the said A should 
die without leaving issue who should be living at his death upon trust for H ” 
the second son of the marriage upon similar trusts, with ultimate trusts in 
favour of her other children. On the same day A executed a marriage 
settlement settling the property so appointed to him. The survivor of the 
husband and wife died in 1901. A died in 1933 having survived his only 
child. This summons was taken out by the trustees of the settlement of 
1854 to have it determined whether the gift over in the appointment of 
1886 was bad as infringing the rule against perpetuities, and, if so, whether 
the appointment vested an absolute interest in A. 

ConeEN, J., said that it was common ground between all the parties that 
the gift over was bad as infringing the rule against perpetuities. It was 
contended by the trustees of A’s marriage settlement that the absolute 
interest appointed to A remained in force and they relied on Jn re Brown and 
Sibly’s Contract, 3 Ch. D. 156, where it was held that an appointment to an 
object of a special power in fee was good and a gift over infringing the rule 
against perpetuities was void. On the other hand, it was contended that 
the principle laid down in Doe d. Bloomfield v. Eyre, 5 C.B. 713, applied. 
In that case it was held that an appointment in fee in favour of an object 
of the power followed by a gift over in favour of a non object failed. It was 
contended that there was no distinction between that case and the case when 
the gift over failed owing to the operation of the rule against perpetuities. 
In “Sugden on Powers,” 8th ed., p. 514, the case of Doe v. Eyre was 
explained. That passage showed that In re Brown and Sibly’s Contract was 
an exception to the rule in Doe d. Eyre, supra, and was not inconsistent with 
it. The decision In re Brown and Sibly’s Contract was given in 1876. It was 
a decision on which title to property depended and had been acted upon on 
many occasions and in these circumstances, even if he were inclined to think 
it was wrongly decided, which he was not ; he would hesitate to say so after 
the lapse of years (Bourne v. Keane [1919] A.C. 815). He would accordingly 
declare that the appointment in favour of A took effect and the gift over 
was bad. 

CounsEL: Eardley-Wilmot; R. C. C. Romer, K.C., and Raymond 
Jennings ; H. B. Vaisey, K.C., and C. D. Myles ; Wilfrid Hunt ; Roxburgh, 
K.C., and J. F. Bowyer. 

Soricitors: Lee d&: Pembertons; Kenneth Wright d: Johnson ; Ralph 
Bond & Rutherford ; Blundell, Baker & Co. 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL. 
R. v. Peel. 
Viscount Caldecote, L.C.J., and Humphreys and Lewis, JJ. 
15th April, 1943. 

Criminal law—Quarter sessions practice—Embezzlement charges—Admission 
of embezzlement of more money than charged—Civil debt—Binding over 
on condition of repayment—Failure to repay—Sentence of imprisonment 
— Undesirable and irregular practice. 

Application for leave to appeal against a sentence of six months’ imprison- 
ment with hard labour after a plea of guilty to two charges (1) of having 
in September, 1940, embezzled £3 13s. 10d., the money of the appellant’s 
employers, 8, Ltd. ; and (2) having in October, 1940, embezzled £1 19s. 10d., 
the money of the same employers. Investigations, according to counsel 
for the prosecution, showed that the total defalcations by the accused 
amounted to £70. The appellant had, before the charges had been preferred, 
asked for an opportunity to repay. That opportunity had been given 
him. He repaid 10s. per week for five weeks and was then dismissed from 
his employment and prosecuted. The chairman said that he was binding 
over the appellant to come up for judgment if called upon, and added : 
“We shall make it a condition of the recognisance that you pay a sum 
of at least 10s. every week to the prosecutors. You will be subject to 
probation, and the probation officer will see that this is being done.”” He 
was accordingly bound over until he repaid the total of £70. That took 
place on February, 1941. On Ist May, 1941, he was brought before the 
court at the instance of the prosecutors, and the court was told that he 
had paid irregularly and the total of his repayments since February had 
been £2 11s., so that in fact he had repaid all the money which he was 
charged with having stolen. The chairman then said: ‘‘ We will give 
you a little more rope. Understand, it has got to be carried out strictly.” 
On the next day the appellant was brought up again and the chairman 
told him that he was prepared to allow 10s. a week to be deducted from 
his wages until he had repaid the whole £70, and that his present employers 
agreed to that. His probation order was then continued. In January, 
1943, the appellant was again brought up before the quarter sessions court, 
and the court was told that he had not kept up his payments regularly. 
On the appellant explaining that he had lost his last employment, but 
was getting new employment and that he would pay out of his wages 
in the new employment, the case was again adjourned. Finally, on 4th 
March, 1948, he was brought up again, and it was stated that since his 
last appearance he had only paid £3 instead of £4. The court then 
sentenced him to three months’ imprisonment with hard labour. 

Houmpureys, J., delivering the judgment of the court, said that the 
court had no doubt that the chairman had been actuated throughout by 
the highest motives. But the court deprecated and strongly disapproved 
of any criminal court making itself the medium of compelling people to pay 
their debts. Imprisonment for debt was supposed to be abolished in this 
country. It would have been much better if the chairman had said: 
“This is a civil matter, this man having undertaken to pay the money 





which he said he had lost, and although he has now admitted that he 
embezzled that money and we must deal with him, we are not going to 
have anything to do with the attempt by his original masters to force 
him to pay it on the threat of criminal proceedings.” Leave to appeal 
granted. Appeal thereupon dealt with and sentence altered to enable 
applicant to be immediately discharged. 
No counsel or solicitors were instructed. 
[Reported by MavRICcE SHARB, Esq., Barrister-at-Law.]) 








Parliamentary News. 
HOUSE OF LORDS. 
British North America Bill [H.L.]. 
Read Third Time. 
Emergency Powers (Isle of Man Defence) Bill [H.C.]. 
Read First Time. 
Finance Bill [H.C.]. 

Read Third Time. [15th July. 
Restriction of Ribbon Development (Temporary Development) Bill [H.C.]. 
Read Second Time. (20th July. 

HOUSE OF COMMONS. 
Isle of Man (Customs) Bill [H.C.]. 

Read Second Time. 

QUESTIONS TO MINISTERS. 
War DamaGE CLarIMs. 

Mr. Rostron Duckwortu asked the Chancellor of the Exchequer whether 
he is aware of the public dissatisfaction over the slowness of the War Damage 
Commission in deciding whether, in the case of damaged buildings, to make 
cost of works or value payments, and that no decisions have been yet reached 
in respect of many claims two to three years old; and whether he can 
expedite the activities of this body. 

Sir Kincstey Woop: I appreciate that owners of damaged properties 
naturally wish to know as soon as possible what kind of payment they will 
receive. The War Damage (Amendment) Act, 1943, was designed to 
facilitate the Commission’s work of deciding whether properties were or 
were not total losses which generally determines whether a value payment 
or a cost of works payment is due. They proceeded urgently with a scheme 
for classifying all properties damaged up to the end of 1942. The size of 
the task required a pre-arranged plan. Individual properties cannot be 
taken out of turn except for some urgent reason. Accordingly the Com- 
mission do not make an immediate determination unless the owner proposes 
and is legally able to repair or redevelop his property at once. The 
Commission has made good progress and I cannot accept the suggestion 
that it has been slow in dealing with a vast task in addition to its primary 
duty of paying current claims for work done. But if my hon, Friend wishes 
to give me particulars of any cases where owners urgently needed a speedy 
classification and there has been apparent delay in giving it I will have them 
looked at. {14th July. 


[21st July. 
(15th July. 


(15th July. 








Notes and News. 


Notes. 

Mr. Henry St. John Field, K.C., has been elected a Master of the Bench 
of the Inner Temple. 

Sir Thomas Mordaunt Snagge, Judge of Westminster County Court 
since 1936, is retiring on 24th July. 

On Thursday, 15th July’, the Lord Mayor and Lady Mayoress entertained 
His Majesty’s Judges at dinner at the Mansion House. 

The committee of Lloyd’s has decided that a sum of $5,000 given by 
Messrs. Duncan & Mount, the firm of New York attorneys, for a British 
charity should be given to the war fund of King George’s Fund for Sailors, 
in response to the broadcast appeal made by Mr. A. V. Alexander. 

The Magistrates’ Association has passed a resolution stating that it has 
“considered the practice followed by some chief constables of warning 
young offenders, even in serious cases, instead of bringing the offenders before 
the juvenile court, and agrees that this practice is undesirable except in 
cases of a trivial nature only.” 

The Official Report of Parliamentary debates is to revert to its old name of 
Hansard. This is the recommendation of the House of Commons Select 
Committee on Publications and Debates Reports, which in a special report 
states that the committee has passed a resolution that ‘‘ the word Hansard 
should appear upon the title page of the Official Parliamentary Debates.” 

Mr. Justice Oliver has been appointed chairman of the Court of Inquiry 
which has been set up to inquire into conditions in naval and military 
prisons and detention camps. The Bishop Suffragan of Reading, the 
Rt. Rev. A. G. Parham, and Lord Moran, formerly Sir Charles Wilson, 
the President of the Royal College of Physicians, are the other members of 
the court. Each member won the Military Cross in the last war. 

There were ninety-one persons for trial or sentence at the July Session of 
the Central Criminal Court which opened on Tuesday last. The list included 
a retrial case, a French-Canadian soldier having been committed from 
Lewes Assizes accused of the murder of the wife of a British prisoner of 
war in Germany, after a jury had failed to agree on a verdict. The mayor, 
aldermen and burgesses of the Borough of Southgate, committed from 
Tottenham, are accused of alleged offences against food regulations. The 
calendar also included two charges of attempted murder; two of man- 
slaughter ; three of wounding or causing grievous bodily harm ; five of 
robbery with violence ; and twenty-five of bigamy. 

















